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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

SONITPUR, TEZPUR

Case No :  MR- 60 of 2018  

(Under Section 125 Cr.P.C.)

                                        Petitioner/1st Party: Pinki Das

V/S

                                   Opposite Party/2nd Party: Pankaj Das

     Present: Triza P. Mazinder Baruah, A.J.S

                   JMFC, Tezpur, Sonitpur. 

Advocates appeared:

Ld. Rupjyoti Baruah .......................for the Petitioner/1st Party.

Ld. B.B. Yadav ........................for the Opposite   Party/2nd Party.

Date of petition  :   04.06.2018 

Date of Evidence :   10.01.2019, 13.02.2019, 07.08.2019

Date of Final Order :   04.03.2020  
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F I N A L O R D E R / J U D G M E N T

1. This proceeding is under section 125 of Criminal Procedure Code 1973

(Cr.P.C) for grant of monthly maintenance in favour of the petitioner and has arisen

out of the petition filed by the petitioner Pinki Das against her husband before

learned Chief Judicial Magistrate, Tezpur. After registration of the case, the same

was transferred to this court for disposal. Notice to show cause was issued to the

opposite party Pankaj Das, who submitted his written statement.

2. Petitioner’s case in brief is that on 30/05/2015, she was married with the

opposite  party  according to the rites  and rituals  of  Hindu religion of  both  the

parties and started conjugal life at her matrimonial home. A girl child was born the

couple on 21/01/2016. Petitioner has alleged that the opposite party and her in

laws were not happy that she delivered a girl child and they even attempted to give

her daughter in adoption. However, they were not successful because of strong

protest from the petitioner but their behaviour towards the petitioner changed for

the worse after the birth of a girl child as according to the petitioner her husband

and in laws were expecting  a boy child. The opposite party started harassing her

mentally  that  either  she   maintains  herself  along  with  the  girl  child  in  her

matrimonial  home or she should get money from her parents  for maintenance.

Petitioner has alleged that the opposite party went to the extent of stating that he

would have provided maintenance to the petitioner had she given birth to a boy

child and threatened to kill  the girl  child.  Ultimately on 13/02/2017, opposite

party  left  the  petitioner  along  with  her  child  at  their  paternal  home.  For

subsequent 3 months, petitioner did not provide any maintenance to them and did

not bother to enquire about their well being.

Finally on May 17, at repeated requests of the petitioner and her family,

opposite party visited the petitioner and put the condition that he would take her

to the matrimonial home only if the girl child is left behind at the paternal home of

the  petitioner.  On  refusal  of  the  petitioner  to  do  so,  opposite  party  left  the

petitioner and the child behind at the residence of the parents of the petitioner

and did not bother to contact them further.

Later on, as alleged by the petitioner, the opposite party even refused to

attend the “Annaprasana” ceremony of the little girl in Tezpur and asked them to

come  to  Sipajhar  for  the  same.  Accordingly,  “Annaprasana”ceremony  was

celebrated in the house of the opposite party and the petitioner along with the
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child and her mother went to her matrimonial home. However, during her stay in

her matrimonial home petitioner has alleged that the opposite party tortured her

physically and harassed her mentally by doubting the paternity of the child infront

of the petitioner’s mother and drove her out of matrimonial home after forcing her

to sign on blank paper.

FIR was lodged by the petitioner against the opposite party in Sipajhar P.S.

Subsequently, when the petitioner's daughter fell ill and was admitted in hospital,

petitioner has alleged that the opposite party did not bother to inquire about the

girl child nor did he bear the cost of treatment of his daughter. In the month of

January after the girl child was released form hospital, the opposite party visited

Tezpur and promised before the Village Headman that he will pay maintenance

and take his family home. 

Petitioner  has  alleged  that  the  opposite  party  has  not  provided  any

maintenance to them and since she has no income of her own, she is unable to

maintain herself and their child.

Petitioner has claimed that the opposite party is an able bodied man and

has income of  Rs.  20,000/-  (approximately)  from business and cultivable land.

Hence, the petitioner has claimed an amount of Rs. 5,000/- only (Rupees  five

thousand only) for herself and Rs. 3,000/-only  (Rupees  three thousand only) only

for her child amounting to Rs. 8,000/- only  (Rupees  eight thousand only) in total.

Opposite party has submitted written statement wherein he has claimed

that the allegations levelled against him by the petitioner is false. He has admitted

that the opposite party is his legally wedded wife and he has a girl child with her.

Opposite party has claimed that unlike the allegations cast at him, opposite party

was infact very happy at the birth of  his daughter. He denied all  allegations of

demanding dowry and physical and mental torture of the petitioner. He further

claimed that he does not earn Rs. 20,000/- only (Rupees Twenty Thousand only)

as claim by the petitioner and his source of income is Rs. 7,500/- only (Rupees

seven  thousand  five  hundred  only)  as  he  works  as  a  worker  in  a  tent  house.

Opposite party has also claimed that the petitioner has intentionally deprived him

from his daughter and that petitioner voluntarily left the opposite party's home.

Opposite party has claimed that he has even filed a petition under section 9 of The

Hindu Marriage Act, 1955 for restitution of conjugal rights pending in the court of

District Judge, Darrang, Mangaldai. 
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3. In support of their case, petitioner Pinki Das has submitted evidence on

affidavit  of  herself  as  P.W.1,  her  sister  Anjali  Deka  as  P.W.2  and  her  mother

Satyabati Banik as P.W.3.

Pinki Das has submitted evidence on affidavit as P.W.1 wherein she has re-

iterated her allegations in the petition under section 125 Cr.P.C. and claim for

monthly maintenance of Rs. 8,000/-  only (Rupees eight thousand only)  from the

opposite party. In her cross examination P.W.1 stated that she studied till class IX

and hence, is not capable of earning enough to maintain herself and her child. She

has further stated that she could not submit medical certificate of physical torture

on her by the opposite party nor she could produce medical bills of her daughter's

treatment when she fell sick. She has denied that she left her matrimonial home

voluntarily  and hence, she is  not  eligible  to receive any maintenance from the

opposite party who is her husband. 

Both P.W.2 who is the sister of the petitioner and P.W.3 who is the mother

of the petitioner in their cross examination stated that no documents regarding

income  of  opposite  party  could  be  submitted.  Further,  P.W.2  and  P.W.3

corroborated P.W.1 stating that the opposite party did not leave her matrimonial

home voluntarily.  All  P.W.s corroborated each others'  version that  the opposite

party had tortured the petitioner physically and mentally due to which she was

forced  to  leave  her  matrimonial  home  and  hence,  is  eligible  to  receive

maintenance towards herself and the child. 

Opposite party, Pankaj Das in his defence submitted evidence on affidavit

as D.W.1 (Defence Witness 1) wherein he has re-iterated his stand in the written

statement. On cross examination, D.W.1 i.e. the opposite party has stated that he

is not aware of what is mentioned in his evidence on affidavit as he is not familiar

with english language. He stated that he stayed with his spouse i.e. the petitioner

peacefully for a period of 2 years approximately. He denied all allegations that he

drove her out of matrimonial home. He stated that he went to fetch her from her

paternal home and denied the petitioner's allegations including the allegation that

he was not willing to take his daughter back with him. Opposite party denied that

his total income per month is Rs. 20,000/- only (Rupees twenty thousand only)
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4. Heard  oral  arguments  of  learned  counsel  on  behalf  of  the  petitioner.

Perused the case record and the evidence on record. The following points have

been formulated to determine the case.

   
Points for determination are:

(i) Whether  the  petitioner  was  driven  out  of  matrimonial  home  by  the

opposite party after physical and mental harassment in demand of dowry?

(ii) Whether  the  opposite  party  has  sufficient  means  for  maintaining  the

petitioner and her girl child and if so, whether he neglected or refused to maintain

the petitioner and the girl child?

(iii) Whether the petitioner and her child are entitled to get maintenance from

her  husband and  if  so,  what  should  be  the  quantum of  maintenance and the

effective date thereof?

Decision and the reasons thereof: 

5. Point-(i): Petitioner Pinki Das in her evidence on affidavit deposed that

during her conjugal life at her matrimonial home, the opposite party refused to

maintain  her  and  their  daughter  as  he  along  with  his  family  members  were

unhappy  that  she  had  delivered  a  girl  child.  Prosecution  witnesses  have

specifically  stated  and  established that  the  opposite  party  used  to  torture  the

petitioner physically and mentally before driving out her matrimonial home. They

had also re-iterated that the opposite party refused to look after his daughter and

the petitioner.

6. From the above evidence on record in respect of point (i), it appears  that

the petitioner was physically and mentally tortured by the opposite party because

of  the  girl  child.  Though  the  opposite  party  in  his  evidence  on  affidavit  and

subsequent  cross  examination  had  denied  all  allegations  levelled  against  him

regarding  his  ill  treatment  towards  his  wife  and  callous  attitude  towards  his

daughter, all PWs have firmly established that being the wife of the opposite party

the petitioner was subjected to physical and mental harassment.

In the cited case law of Shri Krishna Bahadur Pradhan, vs. Tikamaya Newar,

(1987 Cri. L. J. 1278) Hon'ble Gauhati High Court held that “Although the burden

of  proof  to  establish  a  case  u/s  125  Cr.P.C.  is  on  the  party  who  claims
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maintenance but the party is not required to prove its case beyond reasonable

doubt. A proceeding u/s 125 Cr.P.C. is not the prosecution of a criminal charge

nor is the respondent an accused. The aggrieved party can establish its case on

the preponderance of probability.” Hence, from the evidence on affidavit of the

petitioner, it can safely be held that the petitioner was subjected to cruelty by the

opposite party and it is a justified ground for living separately from her husband.

7. Point-(ii): The  petitioner  claimed  that  the  opposite  party  earns  Rs.

20,000/- only (Rupees twenty thousand only) from cultivable land as well as from

business. The opposite party in his written statement, evidence on affidavit as well

as on cross examination has denied that he is earning the said amount per month.

The opposite party has stated in his written statement and evidence on affidavit

that he is earning Rs. 7,500/- only (Rupees seven thousand five hundred only) per

month as worker in a tent house but did not produce any document to support his

claim. Since the petitioner too has not been able to produce any documentation

to support her claim regarding income of the opposite party; the statement of the

opposite party shall be taken into consideration. Further, it  is pertinent to note

here that it is the duty and responsibility of the husband to look after his wife and

children.  Considering  this  aspect  in  respect  of  income  and  also  taking  into

consideration that the opposite party is an able bodied man since neither party

disputed the fact it may be safely presumed that from all  sources the opposite

party is earning at least Rs. 8,000/- only (Rupees eight thousand only) per month.

8. The petitioner in her evidence deposed that the opposite party never paid

any maintenance to her or the child. Hence, non-payment of maintenance is clear

admission of negligence by the opposite party in spite of having sufficient means.

Non payment of maintenance to the wife and the child in spite of having means

amounts  to  refusal  to  pay  maintenance.  Considering  all  this,  I  hold  that  the

opposite party has been negligent in providing maintenance of the petitioner and

the child.

                                               
9. Point-(iii): From the facts and circumstances as decided above, I held

that  the  petitioner  is  entitled  to  get  maintenance  from  the  opposite  party.  In

respect  of  quantum  of  maintenance,  considering  the  fact  of  income  of  the

opposite party, necessity of the petitioner and the child like food, clothes, present

market  condition,  financial  status  of  the  parties,  etc,  I  am  of  the  considered

opinion that an amount of Rs. 2,000/-(Rupees two thousand only/-) per month for

the petitioner and Rs. 2,000/-(Rupees two thousand only/- ) per month for her girl
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child thus total amount of Rs. 4,000/- (Rupees four thousand only/-) per month as

their monthly maintenance will be fair at this stage. In respect of the effective date

of the maintenance order, I am of the considered opinion that the opposite party

having no reason denied maintenance to the petitioner and the child since the

days of her living at the paternal  home. Hence the petitioner is  entitled to get

maintenance from the date of this order.

O  R  D  E  R

10. The petition u/s 125 Cr.P.C. is hereby allowed. The opposite party Pankaj

Das is directed to pay Rs. 2,000/-(Rupees two thousand only/- ) per month to the

petitioner for herself and Rs. 2,000/-(Rupees two thousand only/- ) per month for

the girl child  thus  total amount of Rs. 4,000/- (Rupees four thousand only/-) per

month as their monthly maintenance. This order for maintenance shall be effective

from the date of order.

11. Judgment/order  is  pronounced  in  open  court.  Let  a  free  copy  of  this

judgment/order be given to the petitioner.

Given under the hand and seal  of  this court on this  04th day  of  March

2020.

                                                                                      

Triza P. Mazinder Baruah

Judicial Magistrate First Class 

Tezpur,Sonitpur
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APPENDIX

(A) WITNESS OF PETITIONER:

1. P.W.1: Pinki Das

2. P.W.2:  Anjali Deka

3. P.W.3:  Satyabati Banik

(B) EXHIBIT OF PETITIONER: NIL

(C) WITNESS OF OPPOSITE PARTY: NIL

(D) EXHIBIT OF OPPOSITE PARTY: NIL

    

Triza P. Mazinder Baruah

 Judicial Magistrate First Class 

  Tezpur,Sonitpur
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